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OPINION
THOMPSON, Circuit Judge:

In June of 1992, in Nevada state court, Bennie Scott Love-
land, the petitioner, was found guilty of sexual assaullt.
Although he was represented by retained counsel in that trial
and for more than a year after his conviction, his counsel
never filed either adirect appeal or a post-conviction relief
petition. After Loveland's counsel withdrew as counsel of
record, Loveland filed his own pro per state habeas petition.
The Nevada courts dismissed his petition on the dual grounds
that it was untimely and lacked merit. Loveland then filed a
habeas petition in federal district court. The district court dis-
missed the petition on the ground that L oveland's claims were
time-barred pursuant to Nevada's procedural bar rule.
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In this appeal, Loveland contends the district court improp-
erly applied the state procedural bar rule because (1) that rule
is not an adequate and independent ground for the state's
denial of his post-conviction relief petition, and (2) even if it
is, his counsdl's ineffectiveness constituted good cause excus-
ing his state procedural default. We have jurisdiction pursuant
to 28 U.S.C. § 2253. We reverse and remand to the district
court for an evidentiary hearing on the good cause claim.

BACKGROUND

In June of 1992, Loveland was found guilty, in Nevada

state court, of one count of sexual assault and sentenced to fif-
teen yearsin prison. Loveland asserts that his family paid his
trial counsdl to file an appeal on his behalf. On August 12,
1993, Loveland's counsel withdrew as counsel of record with-
out ever having filed a direct appea or a post-conviction relief
petition.

On October 4, 1993, Loveland filed his own pro per habeas
corpus petition in the Nevada trial court. In that petition he
asserted two claims: (1) that his counsel was constitutionally



ineffective, and (2) that the trial court had improperly
excluded evidence of the victim's criminal history. The state
trial court denied Loveland's petition on the merits. Loveland
promptly appealed to the Nevada Supreme Court.

As of March 1997, the Nevada Supreme Court had not

ruled on Loveland's appeal. Loveland then filed a petition for
awrit of habeas corpusin the federal district court asserting
that his due process rights had been violated because the
Nevada Supreme Court had not ruled on his appeal from the
denial of his state habeas petition. The state filed a Motion to
Expedite Appeal with the Nevada Supreme Court. In Novem-
ber 1997, the Nevada Supreme Court affirmed the state trial
court, stating,
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Appellant did not file his petition within the one-year
time period as required by NRS 34.726(1),[1] and
appellant has failed to demonstrate good cause and
prejudice to overcome the procedura bar. Further,
appellant has not presented claims supported by spe-
cific factual alegations which, if true, would entitle
him to relief, and which are not belied by the record
on appedl.

Loveland then filed an amended habeas petition in federal
district court. In this amended petition he asserted two
grounds for relief: (1) ineffective assistance of counsel during
trial and sentencing, and (2) ineffective assistance of counsel
in failing to file adirect appeal. The district court dismissed
Loveland's petition, concluding that it was procedurally
barred by Nevada law. The court granted a certificate of
appealability, and this appeal followed.

DISCUSSION

Loveland contends the Nevada Supreme Court's holding

that his claims were procedurally barred is not based on an
adequate and independent state law ground because at the
time he filed his state habeas petition, the Nevada state courts
did not consistently apply Nevada Revised Statute

8 34.726(1), and the Nevada Supreme Court at least partially
denied his claims on the merits.

1 Nevada Revised Statute § 34.726(1) (1997) provides:



Unless there is good cause shown for delay, a petition that chal-
lenges the validity of a judgment or sentence must be filed within
1 year after entry of the judgment of conviction or, if an appeal
has been taken from the judgment, within 1 year after the
supreme court issues its remittitur. For the purposes of this sub-
section, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prei-
udice the petitioner.
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|. Consistent Application of the Procedural Rule

A state procedural bar rule is not adequate to preclude

federal habeas review if the state rule is not consistently
applied. See Moran v. McDaniel, 80 F.3d 1261, 1269 (9th Cir.
1996). We have held that as of 1996, the Nevada Supreme
Court consistently applied the state rule barring review of the
merits of an untimely post-conviction relief petition unless the
petitioner demonstrates cause and prejudice for his procedural
default. Seeid. at 1269-70. Loveland contends, however, that
back in 1993, when he filed his state habeas petition, the pro-
cedural bar rule was not consistently applied. Loveland relies
on the Nevada Supreme Court's holdings in Glauner v.
Nevada, 813 P.2d 1001 (Nev. 1991) and Brimage v. Warden,
Nev. State Prison, 582 P.2d 375 (Nev. 1978). Those cases fail
to support Loveland's contention.

In Glauner, the Nevada Supreme Court reversed and
remanded a lower court's decision dismissing a post-
conviction relief petition. The Nevada Supreme Court con-
cluded that the petition was timely, but even if it was not, the
petitioner could attempt to show cause and prejudice to
excuse his default. See Glauner, 813 P.2d at 1003.2 Thus, in
Glauner, the Nevada Supreme Court considered the proce-
dura bar rule, but found it inapplicable.

In Brimage, the Nevada Supreme Court reversed a lower

state court's dismissal of a petition on procedura grounds,
concluding that the petitioner had made an unopposed prima
facie showing of good cause for the default. See Brimage, 582
P.2d at 376.3 While the Nevada Supreme Court did not dis-



2 The Glauner court's analysis was based on Nevada Revised Statute

8 177.315, which prescribed a one-year rule for a petition for post-
conviction relief. See Nev. Rev. Stat. Ann. 8§ 177.315 (Michie 1991)
(repealed January 1, 1993). A party may also petition for awrit of habeas
corpus under Nevada Revised Statute § 34.360. See Nev. Rev. Stat.

§ 34.360 (1999).

3 The Brimage case dealt with Nevada Revised Statute 8177.375(2). See
Nev. Rev. Stat. Ann. 8 177.375 (Michie 1991) (repeaed January 1, 1993).
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cuss how the petitioner demonstrated good cause, it did not
ignore the procedura bar but instead held that the petitioner's
default was excused.

Not only do Glauner and Brimage fail to support Love-
land's argument, they make it clear that in 1993, when the
Nevada Supreme Court dismissed Loveland's post-conviction
habeas petition, in part because it was time-barred, that court
had consistently applied the state's procedural bar rule.

1. Groundsfor Denial of Loveland's Petition

Had the Nevada Supreme Court dismissed Loveland's post-
conviction habeas petition by applying the state's procedural
bar rule without reaching the merits of Loveland's federal
constitutional claims, there would be no question that the dis-
trict court was precluded from considering Loveland's federal
petition. The Nevada Supreme Court, however, denied Love-
land's petition both on the merits and by applying the state's
procedural bar rule.

In such acasg, if it is unclear whether the state court
dismissed the petition because of a state law procedural
default or on the merits of the petitioner's federal constitu-
tiona claims, afederal court may review the merits of the
claims presented. See Siripongs v. Calderon, 35 F.3d 1308,
1317 (9th Cir. 1994). "[U]nless the state court makes clear
that it is resting its decision denying relief on an independent
and adequate state ground, it is presumed that the state denial
was based at least in part upon federal grounds, and the peti-
tioner may seek relief in federa court.” 1d. However, if the
state court's reliance upon its procedural bar rule was an inde-
pendent and alternative basis for its denial of the petition,
review on the merits of the petitioner's federal constitutional




clamsin federal court is precluded. See Carriger v. Lewis,
971 F.2d 329, 333 (9th Cir. 1992) (en banc) (citing Coleman
v. Thompson, 501 U.S. 722, 733-751 (1991) and Harris v.
Reed, 489 U.S. 255, 263 n.10 (1989)).
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Here, the Nevada Supreme Court relied on an adequate
and independent state law ground when it dismissed Love-
land's petition by applying Nevada's procedural bar rule,
even though that court also dismissed the petition on the mer-
its. This differs from the California Supreme Court's dis-
missal of the state petition in Siripongs. In Siripongs, the
California Supreme Court stated that the petition was "DE-
NIED both for reasons of procedural default and on the mer-
its." 35 F.3d at 1316. There, in addressing the procedural bar
guestion, we held that the California Supreme Court"did not
expressly state that each of the claims were denied on the
basis of an independent procedural bar . .. ." 1d. By contrast,
the Nevada Supreme Court, in dismissing Loveland's state
habeas petition, independently stated that his petition was pro-
cedurally barred because it was untimely and then separately
concluded that his claims were without merit. See, e.q., Bar-
gasv. Burns, 179 F.3d 1207, 1214 & n.4 (9th Cir. 1999), cert.
denied, uU.S. , 120 S. Ct. 1686 (2000) (concluding that
the Nevada Supreme Court's alternative holding denying the
petition on the merits did not mean that its holding was not
based on an adequate and independent state ground of proce-
dural default).

The Nevada Supreme Court's dismissal of Loveland's
petition, therefore, bars consideration of his federal constitu-
tional claims unless he can show cause and prejudice for his
state procedural default.

[11. Cause and Pregjudice for State Procedural Default

The lack of effective assistance of counsdl, as provided

for by the Sixth Amendment, can be sufficient cause for a
faillure to comply with a state's procedural bar rule. See Mur-
ray v. Carrier, 477 U.S. 478, 488 (1986). To establish good
cause on the ground of ineffective assistance of counsd, a
petitioner must show that (1) counsel "made errors so serious
that counsel was not functioning as the “counseal' guaranteed
the defendant by the Sixth Amendment,” and (2)"the defi-



14081
cient performance prejudiced the defense.” Strickland v.
Washington, 466 U.S. 668, 687 (1984). Here, without holding
an evidentiary hearing, the district court concluded that Love-
land's counsdl's failure to file a direct appeal neither caused
Loveland's default in failing to file atimely post-conviction
relief petition in state court nor prejudiced Loveland. We con-
clude that before these issues can be resolved, an evidentiary
hearing on the good cause claim is required.

On that claim, Loveland contends that his counsel's

fallureto file adirect appeal or inform him of hisright to file
adirect appeal caused his untimely filing of his state post-
conviction relief petition.4 The district court rejected this con-
tention, reasoning that Loveland's state procedural default
was caused by his own untimely filing of his pro per state
habeas petition, not his counsal's failure to file a direct
appeal. We disagree because, according to Loveland's allega-
tions, he believed his retained counsel was pursuing his direct
apped, and that was why he did not file his state habeas peti-
tion when he should have.

If adefendant reasonably believes that his counsd is

pursuing his direct appeal he most naturaly will not file his
own post-conviction relief petition. Indeed, a defendant could
serioudy pregjudice his case if he were to prepare and file a
habeas petition while his counsal was pursuing his direct
appeal. We conclude, therefore, that a defendant's reliance on
his counsel to file adirect appeal is sufficient cause to excuse
the defendant's procedural default in failing to file atimely
post-conviction relief petition, provided that the defendant
establishes (1) he actually believed his counsel was pursuing
his direct appeal, (2) his belief was objectively reasonable,

4 Loveland correctly does not assert that his counsel's failure to file a
post-conviction petition caused his procedural default because a defendant
does not have the right to effective assistance of counsel while seeking
post-conviction relief. See Coleman, 501 U.S. at 752; Bargas, 179 F.3d at
1215.
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and (3) hefiled his state post-conviction relief petition within
areasonable time after he should have known that his counsel
was not pursuing his direct appeal. See Roe v. Flores-Ortega,
U.S. , 120 S. Ct. 1029, 1035 (2000).




In support of his actual and reasonable belief that his

lawyer was pursuing his direct appeal, Loveland alleges that
his family retained the lawyer to represent him at trial and on
appeal, and that he asked this lawyer, both before and after his
conviction, to pursue certain issues. He asserts that the lawyer
never told him the appeal would not be pursued as Loveland
desired. Just what the actual facts are, we do not know. The
district court did not hold an evidentiary hearing, and as a
result we cannot determine whether Loveland actually relied
on his counsdl to file adirect appea and, if he did, whether
that reliance was reasonable. See Manning v. Foster, 224 F.3d
1129 (9th Cir. 2000) (remanding to the district court for alim-
ited factual hearing to determine whether an attorney's actions
effectively prevented a habeas petitioner from learning of and
pursuing his right to petition for state post-conviction relief
within one year of his conviction, where counsel failed to file
adirect appeal from his client's conviction and subsequently
misinformed him that his only remaining option wasto filea
motion to reconsider the sentence). Accordingly, we remand
to the district court for an evidentiary hearing on these ques-
tions.

If Loveland establishes good cause for his state procedural

default based on ineffective assistance of counsel, he will

have al so established the prejudice necessary for excusing his

default. See 1d., at 1135 (holding that"[w]here an attorney

falls to file an appeal, and the petitioner can prove that he

would have appealed "but for' counseal's failure to file, preju-

diceis presumed"); Flores-Ortega, U.S. , 120 S. Ct.
at 1039 ("[W]hen counsdl's congtitutionally deficient perfor-

mance deprives a defendant of an appeal that he otherwise

would have taken, the defendant has made out a successful
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ineffective assistance of counsel claim entitling him to an

appeal.").
CONCLUSION

We reverse the district court's dismissal of Loveland's fed-
era habeas petition, and remand to the district court for an
evidentiary hearing to determine whether Loveland's counsel
was ineffective in not pursuing Loveland's direct appeal and
if s0, whether that ineffectiveness excused Loveland's proce-
dural default in failing to file atimely post-conviction relief



petition in state court.
REVERSED and REMANDED.
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